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Background to Friends of the Earth and aims of this paper
Formed in 1971, Friends of the Earth is one of the United Kingdom’s largest and most influential
campaigning organisations. Internationally, it is part of the world’s largest grassroots environmental
network with around 2 million supporters across five continents and more than 75 national organisations
worldwide. In England,Wales and Northern Ireland, it has a unique network of local campaigning groups,
working in more than 220 communities. Its campaigns are rooted in the conviction that justice and fairness
are integral to solving the environmental problems we all face; that there is an interdependent relationship
between people and the planet, and that deep, lasting change is necessary, desirable and possible.
After a brief explanation of the nature of the current climate change crisis, I will spend the bulk of this

paper considering whether our current legal framework is fit to meet the challenges that climate change
poses. For the purposes of (relative) brevity I have chosen to focus on climate change, although it is worth
emphasising that this is far from the only serious environmental threat that we face, or the only issue on
which Friends of the Earth campaigns.1

As a grassroots organisation, Friends of the Earth sees the role of communities and individuals in taking
action as vital, and public participation as key to shaping a sustainable future. It aims to work in a way
that redresses environmental injustice, i.e. the fact that the greatest environmental harm and degradation
is often faced by those with the least capacity to respond. For these reasons, the second theme interwoven
through this paper concerns the value of public participation in environmental decision-making and whether
it is sufficiently recognised within our legal system.

The science of climate change
In 2013/2014, the Intergovernmental Panel on Climate Change (“IPCC”) produced three major reports
on climate change and its impacts. Its key conclusions were as follows2:

• The planet is warming.
• Human activity has been the dominant cause of warming since the mid 20th century.
• Warming is already leading to more extreme weather events—floods and droughts.
• Sea levels are rising.
• Food production will be hit. Climate change is expected to reduce crop productivity by 2

per cent per decade.
• 20–30 per cent of plant and animal species assessed are at increasing risk of extinction as

global mean temperatures exceed warming of 2–3 degrees above pre-industrial levels.
• The poorest people will be hit hardest. Women, children and the elderly are particularly at

risk. Africa is particularly vulnerable, even with high levels of adaptation.
• Globally, marginalised people are highly vulnerable to climate change.

1 See further http://www.foe.co.uk/what_we_do_index. [Accessed October 8, 2014.]
2See http://www.foe.co.uk/resource/subject/Climate%20Change [Accessed October 8, 2014], and http://www.foe.co.uk/sites/default/files/downloads

/climate-change-ten-key-findings-climate-scientists-46417.pdf [Accessed October 8, 2014] and http://www.foe.co.uk/sites/default/files/downloads
/climate-change-ten-key-findings-climate-scientists-46417.pdf. [Accessed October 8, 2014.]
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• Business-as-usual will lead to between 3.2 and 5.4 degrees warming; the impacts of 4 degrees
risks tipping points into catastrophic irreversible climate impacts.

• Warming will continue, but it is still possible to avoid 2 degrees of warming.
• This will require peaking global emissions before 2020 and cutting global fossil fuel use by

around two-thirds by 2050.

In addition, for a two-thirds chance of staying under 2 degrees warming we need to emit less than 800
billion tonnes of CO2 from fossil fuel burning from now to 2050; this is around 20 years-worth at current
rates (we emit about 35 billion tonnes a year globally now). We need to peak our global emissions before
2020 and cut emissions rapidly thereafter. Given that developed countries are overwhelmingly historically
responsible for the situation we’re in right now, they need to take the toughest action fastest and provide
financial assistance to developing countries to enable the latter to move to low carbon development while
still being able to address pressing issues such as poverty eradication.
The IPCC say that renewables and energy efficiency are essential to meet the 2 degrees target; they

estimate that investment in low emissions generation technologies needs to double to around $300 billion
a year, investments in energy efficiency need to grow by over $300 billion per year and $21–35 billion
per year needs to be invested in deforestation.
Crucially, we also need to keep most of the world’s fossil fuels in the ground. Carbon Tracker’s work

on unburnable carbon3 highlights that existing proven reserves of oil, coal and gas globally would emit
2,800 billion tonnes of CO2 when burned. However, we can only safely emit 800 billion tonnes of CO2,
so three quarters of existing proven reserves need to stay in the ground. This is before we even come to
exploration for unconventional fossil fuel sources such as shale gas, or drilling in the Arctic.
Friends of the Earth’s campaigning is rooted in this environmental reality. The organisation invests its

time and energy grappling with these facts and what they mean for us as a society, nationally and globally.
As a result, it doesn’t oppose or support projects or policies to annoy or support developers or public
authorities, but based on whether they lead us towards, or away from, breach of the key environmental
limits that threaten our survival as a species.

The context for Friends of the Earth’s work in the United Kingdom
One might reasonably expect serious attention to be paid to the matters above in the political debate
concerning the kind of development that should be promoted in the United Kingdom. However, as I discuss
below, the focus of development policy and practice remains the promotion of economic growth and the
restriction of perceived hurdles to it, such as environmental regulation4 or judicial review of development
decisions in court. This situation brings to the fore questions concerning environmental protection,
democracy and the role of the economy. At the intersection of all three sits planning law.
In her article, “Revisiting the Ideologies of Planning Law”,5 Julie Adshead examines three “ideologies”6

of planning law proposed by Patrick McAuslan in 1980 and their relevance today. These are:

• The traditional common law view that the role of law is to protect private property. This
stems from the history of our legal system, which charts a close relationship between law
and property ownership.

3Carbon Tracker, 2013. Unburnable Carbon 2013 at http://www.carbontracker.org/site/wastedcapital. [Accessed October 8, 2014.]
4Examples include the “Red Tape Challenge” at http://www.redtapechallenge.cabinetoffice.gov.uk/themehome/pm-speech-2/ [Accessed October 8,

2014] and the Review of the Balance of Competences between the UK and the EU: Environment and Climate Change (HM Government, February
2014)—see https://www.gov.uk/government/consultations/eu-and-uk-action-on-environment-and-climate-change-review. [Accessed October 8, 2014.]

5 Julie Adshead, “Revisiting the ideologies of planning law (private property, public interest and public participation in the legal framework of
England & Wales)”[2014] , International Journal of Law in the Built Environment Vol.6 No.1/2. I am indebted to Stephen Tromans for drawing my
attention to this through his paper EIA, SEA and Ene Projects, better decision-making or a game of snakes and ladders? at this year’s UKELA
conference.

6 “Ideology” was defined by McAuslan as embracing “values, attitudes, assumptions, hidden inarticulate promises”.
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• A “Benthamite” view centred in the idea that the law exists to serve the public interest. This
provides legitimacy for actions by public officials and administrators.

• A more recent perspective through which law serves the cause of public participation. On
this view, there should be mechanisms for the public to be consulted and involved in the
decision-making process, not because of any property rights but in the interests of democracy
and justice.

These different “ideologies” raise interesting questions: is planning law paternalistic or public
interest-oriented? Is it a process to approve projects, for public authorities to make decisions in what they
perceive to be the public interest, or for local communities to have a say about what happens to their area
and their environment (considered at the micro and macro levels)? There are obvious tensions between
the three which play out in policy, practice and the experience of most involved in the planning system.
Adshead citesMcAuslan’s conclusion from 1980—that law that might appear to be designed to increase

public participation is in fact grounded in the ideology of public interest and that such provisions as do
exist cater to the interests of private property rather than the public at large. Her own conclusion on the
review of the current position is that little has changed today. The above framework and the conclusions
drawn by both Adshead and McAuslan form a useful background for the discussion below.

The case for public participation
Of the three “ideologies” outlined above, the public participation model may be the least familiar to this
audience so it merits a pause for consideration. Principle 10 of the Rio Declaration at the Earth Summit
in 19927 sets out what is probably its most famous formulation:

“Environmental issues are best handled with the participation of all concerned citizens, at the relevant
level. At the national level, each individual shall have appropriate access to information concerning
the environment that is held by pubic authorities … States shall facilitate and encourage public
awareness and participation by making information widely available. Effective access to judicial and
administrative proceedings, including access to remedy, shall be provided.”

The first sentence of Principle 10 is particularly noteworthy. The role of public participation is
emphasised, not as a way for people to have their voices heard and therefore as a general democratic good,
but instead as the best manner of ensuring that good decisions are made concerning environmental matters.
The Aarhus Convention8 (“the Convention”) gives legal force to the Principle 10 rights of access to

environmental information, participation and access to justice in environmental matters within the broad
European region. A number of the Convention’s provisions (such as that requiring that the costs in
environmental cases should not be prohibitive) have been incorporated into the Environmental Impact
Assessment (“EIA”) and IPCC directives, and the European Union and United Kingdom are both parties
to the Convention in their own right.
Reference to the wider aim behind giving legal effect to the Aarhus rights can be found in the Preamble

to the Convention:

“Recognising also that every person has the right to live in an environment adequate to his or her
health and well-being, and the duty, both individually and in association with others, to protect and
improve the environment for the benefit of present and future generations,
Considering that, to be able to assert this right and observe this duty, citizens must have access to

information, be entitled to participate in decision-making and have access to justice in environmental

7 See http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm. [Accessed October 8, 2014.]
8Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters adopted on June

25, 1998 in the Danish city of Aarhus: see http://ec.europa.eu/environment/aarhus/. [Accessed October 8, 2014.]
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matters, and acknowledging in this regard that citizens may need assistance in order to exercise their
rights.”

This highlights two complementary but distinct aspects of environmental concern: a public right to a
healthy environment and a public duty to protect and improve the environment. The rights enshrined in
the Convention are presented as the procedural means to achieve these substantive goals. This is confirmed
in art.1 of the Convention, which sets out that the rights guaranteed are:

“In order to contribute to the protection of the right of every person of present and future generations
to live in an environment adequate to his or her health and well-being.”

It is notable that at the time of ratifying the Aarhus Convention, the UK Government filed a reservation
stating that the references to the right to a healthy environment in the Convention were aspirational and
not legally binding.9

Views on the value of public participation can often be corroded by the idea of “nimbyism”—the
perception that people get involved in planning decisions on a selfish level to oppose development local
to them without considering its benefits to society at large.
It is notable that even in the case of Berkeley,10 often regarded as a “high water mark” case regarding

public participation, EIA is referred to as a process “in which the public, however misguided or
wrongheaded its views may be, is given an opportunity to express its opinion on the environmental issues”.
This attitude to the value of public engagement is markedly different to that set out in the Convention

above. However, even from this rather negative perspective, public participation still has benefits. As
pointed out by Geraint Ellis in an article on Third Party Appeals:

“In a time of declining engagement in any form of citizenship behaviour, it is particularly inappropriate
to denigrate as frivolous or NIMBY the actions of individuals who do feel they are acting with sound
purpose.”11

Aarhus rights and planning challenges
The Government’s recent consultations on changes to judicial review12 illustrate current pressures on the
exercise of Aarhus rights. If any doubt existed about the political motivations behind the proposed reforms,
it was banished when Chris Grayling penned an article in the Daily Mail entitled: “The judicial review
system is not a promotional tool for countless Left-wing campaigners.”13 The constitutional importance
of judicial review as a check and balance against the actions of public authorities and the necessity for the
latter to act within the law (and be open to legal challenge when they do not) was completely side-lined.14

In addition, the statistics presented in the consultation paper did not support Grayling’s portrayal of judicial
review as the NGO “go to” tool of choice.15

9“The United Kingdom understands the references in article 1 and the seventh preambular paragraph of this Convention to the ‘right’ of every person
‘to live in an environment adequate to his or her health and well-being’ to express an aspiration which motivated the negotiation of this Convention
and which is shared fully by the United Kingdom. The legal rights which each Party undertakes to guarantee under Article 1 are limited to the rights
of access to information, public participation in decision-making and access to justice in environmental matters in accordance with the provisions of
this Convention.”

10Berkeley v Secretary of State for The Environment, Transport and the Regions (No.1) [2001] 2 A.C. 603 (per Lord Hoffmann).
11 “Third Party Appeals: Pragmatism and Principle” Journal of Planning Law and Practice Vol.7 No.3 pp.11–12. See http://www.rtpi.org.uk/media

/10012/ge-third-party-appeals-planning-theory-and-practice.pdf. [Accessed October 8, 2014.]
12 Judicial Review: Proposals for Reform (Ministry of Justice, December 2012)—see https://consult.justice.gov.uk/digital-communications/judicial

-review-reform. [Accessed October 8, 2014]; Judicial Review: Proposals for Further Reform (Ministry of Justice, September 2013)—see https://consult
.justice.gov.uk/digital-communications/judicial-review. [Accessed October 8, 2014.]

13A link to Grayling’s article and FoE’s riposte can be found at http://www.foe.co.uk/news/jr_41159. [Accessed October 8, 2014.]
14 “There is no principle more basic to our system of law than the maintenance of the rule of law itself and the constitutional protection afforded by

judicial review.” Lord Dyson, R. (on the application of Cart) v Upper Tribunal [2011] UKSC 28 at [122].
15According to the consultation, approximately 50 JRs per year are lodged by NGOs, representing 0.4% of all applications. The statistics also

indicated that JRs brought by NGOs were more successful than average.
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In the context of the environment, Aarhus has operated as a partial shield against attacks on judicial
review and other procedural rights, because it (and the EU/UK legislation that derives from it) provides
legal recognition that there is a public interest inherent in environmental litigation. As eloquently
acknowledged by Lord Hope:

“Environmental law proceeds on the basis that the quality of the natural environment is of legitimate
concern to everyone. The Osprey has no means of taking that step on its own behalf, any more than
any other wild creature. If its interests are to be protected someone has to be allowed to speak up on
its behalf.”16

The natural environment, our commons and forests, oceans and atmosphere are in much the same
position.
Prior to the judicial review consultations, both the Aarhus Convention Compliance Committee and

EUCJ had found that the United Kingdom did not have a legal framework that fully implemented the
provisions of the Convention and that bringing public interest environmental cases in the United Kingdom
was prohibitively expensive.17As a result, the Government set limits for maximum claimant costs recovery
in cases falling within the ambit of the Convention and these were not changed following the consultation.18

Its proposed changes to standing (which were not ultimately implemented) were also framed in a way
such as to limit their impact on cases falling within the Aarhus Convention.
Nevertheless, although it is regarded as being in continuing breach of its Aarhus obligations on the

issue of costs,19 the Government is still planning on increasing court fees and increasing costs risk for
NGOs who intervene in proceedings- to judicial disquiet:

“… it seems to me that the courts, and through them the law and the constitution, get a great deal of
help from the people and organisations who bring proceedings or intervene in the public interest …
As a general rule, organisations which intervene in the public interest should neither have to pay the
other parties’ costs or be paid their own … Dare I say it, if there is a problem, could it be that it is
not the NGOs and public bodies who bring or intervene in public law proceedings who are to blame,
so much as private bodies or individuals who do either in vigorous pursuit, not of the public interest,
but of their own private profit?”20

“Obstructive” planning judicial reviews were put forward as a justification for why reformwas necessary.
However, there was no evidence for this in case numbers. A study of judicial review cases dealt with by
the court via substantive hearings shows that in a sample of 500 final hearings over a 20-month period
there were 44 planning judicial reviews and that in areas other than immigration and asylum the number
of judicial review claims has remained fairly stable.21 Nevertheless, following the initial consultation, a
planning court was established with the prescribed policy objective of speeding up planning cases.22

Further, a six-week time limit has been introduced for planning judicial reviews.23 These are measures

16Walton v Scottish Ministers [2012] UKSC 44 per Lord Hope at [152].
17There have been a number of findings against the UK. For the most recent decision see European Commission v United Kingdom (C-530/11)

[2014] 3 W.L.R. 853 at http://www.bailii.org/eu/cases/EUECJ/2014/C53011.html. [Accessed October 8, 2014.]
18 See CPR 45.41 to 45.44 and Practice Direction 45; CPR 52.9A re the Court of Appeal and (Costs Practice Direction, as amended in November

2013) re the Supreme Court. Although they do not go far enough, such limits are a welcome step in the right direction. They see an end to situations
such as that in which a claimant I acted for was served with a schedule of costs of £25,000 by the interested party in respect of time spent producing
an Acknowledgment of Service.

19Decision V/9o concerning compliance by the United Kingdom of Great Britain and Northern Ireland with its obligations under the convention,
adopted at the recent meeting of the Aarhus parties in Maastricht, final version not yet available on Aarhus website.

20Baroness Hale, “Who guards the Guardians?” [March 2014] Judicial Review Vol.19, Issue 1, 8.
21Briefing on response to consultation, judicial review: proposals for reform V. Bondy and M. Sunkin athttp://www.publiclawproject.org.uk/data

/resources/21/Judicial_Review_Consultation_Briefing_Paper.pdf. [Accessed October 8, 2014.]
22 See CPR 54.21 for the types of cases to be heard by the court, including any claim arising from EU environmental legislation, judicial reviews

and statutory appeals.
23Rule 54.5(5) of the Civil Procedure Rules—see http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part54#54.5. [Accessed October 8,

2014.]
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which prioritise an efficient system of providing certainty for developers over the ability for the public to
participate in development decisions (the implications of the six-week time limit below are discussed
further below).
A similar lack of enthusiasm for public participation is evident when one considers Nationally Significant

Infrastructure Projects (“NSIPs”).24 National Policy Statements25 are the subject of relatively limited
discussion, but once they are adopted they take discussion of very important issues concerning the merits
of a particular project out of the hands of an inquiry. There are no rights of cross-examination at inquiry,
the emphasis is on exchange of written evidence and the process of testing and examination is very short
in view of the size and implications of particular projects (such as nuclear power stations, for example).
Again, communities wishing to engage meaningfully in such a process face an uphill struggle.
The weighting of the respective interests in planning in favour of development is underlined by the fact

that applicants are able to appeal against failures to grant planning permission, but members of the public
are not able to appeal a decision to grant planning permission. In an article considering the functioning
of Third Party appeals in Ireland, Geraint Ellis26 acknowledges that such appeals do carry implications for
delaying decisions. However, he goes on to point out that the substantial number of initial planning
decisions amended or reversed following appeal indicates high value derived in the form of planning
decisions that much better match established policy or reduce external costs on other interests. In contrast
our planning system as currently constituted places little importance on these factors.

The law and environmental protection: Case studies
Equipped with this understanding of the relevant scientific and legal frameworks, let us examine specific
cases that Friends of the Earth has played a role in and consider these against wider case law trends.
Friends of the Earth campaigns against fossil-fuel related development that threatens our ability to stay
within our carbon budget, termed “dirty development” in this paper. Equally, it campaigns in favour of
“clean energy”, renewable technologies that move us in a sustainable, low-carbon direction. In both areas
I will consider questions of public participation that arise and how they have been addressed.

“Dirty Development”

London City Airport, communities and climate
In 2009–2010, Friends of the Earth’s Rights and Justice Centre brought a case on behalf of a community
group called Fight the Flights (“FtF”), challenging an application to increase the number of flights at
London City Airport.27

Before getting into the substance of the case, a word on judicial review time limits. Planning permission
for the airport expansion was granted on July 9, 2009 and the case was lodged on September 28, 2009,
near the end of (what was then) the three-month time limit. This was despite the fact that FtF already had
legal representatives, became aware of the grant as soon as it was made, and lodged a case as promptly
as possible. In that time the merits of the legal case needed to be assessed, and the group had to consider
options for fundraising to ensure it could pay a Protective Costs Order (“ PCO”) if it lost the case. The
timing of the grant, close to the beginning of the summer holiday period, inevitably slowed down progress
on all fronts. It is not at all unusual, in my experience, for controversial planning decisions to be made
during, or close to, the summer or Christmas holiday periods.

24Established under Pt 3 of the Planning Act 2008.
25Established under Pt 2 of the Planning Act 2008.
26 See above.
27R. (on the application of Griffin) v Newham LBC [2011] EWHC 53 (Admin).
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There would be a much clearer basis for FtF to obtain costs protection now, but it would face a higher
level of court fees and real difficulties with lodging a claim in time. In my view, the changes to the time
limit pose clear risks for access to justice and it would not be surprising to see a legal challenge to it at
some stage. The court’s power to vary the time limit in exceptional cases appears to me to be an insufficient
protection in this regard. It remains to be seen how it is used in practice.
FtF’s grounds of challenge to the expansion were:

• failure to consider the Government’s reduction in aviation emissions target; and
• failure to consult two adjoining London Boroughs and their residents.

A decision had already been deferred a number of times as a result of representations made on behalf
of FtF relating to points which it was incumbent on the authority in question to consider (including air
quality, race equality and climate change) but which would not have come before it without FtF’s
engagement.28

The Air Transport White Paper (“ATWP”) existing at the time stated that Britain’s economy was
“increasingly dependent on air travel”, and accepted in principle further development of airports such as
London City, subject to environmental considerations. It referred to climate change but said this was best
dealt with at the international level through a well-designed emissions trading regime, although the
Government recognised that this was not the whole answer. In the course of the decision-making process,
FtF made representations concerning the Climate Change Act, pointing out that the level of auctioning
under the EU Emissions Trading System (“EU ETS”) was much lower than had been assumed. In addition,
the Climate Change Committee (“CCC”), whose views the Government was legally bound to take into
account, had stated that including aviation in the EU ETS would not cover non-price policy levers such
as decisions over air traffic control and infrastructure. The local authority, Newham LBC, stated that upon
considering these issues and a new increased carbon reduction target from the Government, it was of the
view that there had been no material change in Government’s climate change policy.
On January 15, 2009, the Government announced a new target to reduce aviation emissions in 2050 to

2005 levels. FtF argued that this was a fundamental change in approach which the local authority had
unlawfully failed to consider. In December 2009, after the grant of planning permission but before the
court hearing, the CCC published a report in response to the Government’s request confirming that there
would need to be a restriction in planned capacity increases at airports to meet the target.
The High Court held that the ATWP remained a relevant policy statement and that there had been no

change in planning policy relevant to the Council’s decision. In one particularly strong paragraph the
judgment stated:

“When making his statement in July 2009, the Secretary of State expressly requested CCC’s advice
as to policy. It was not for the Council to work out a new policy in the meantime. The Council would
in my judgment have been wrong to do so. The important questions which arise call for national
guidance and not speculation by a planning authority as to the effect of a target announced for 2050.”

For a number of reasons, not least the potential ramifications of this broad statement on airport expansion
well beyond London City Airport, FtF applied to appeal the decision. The appeal was refused by Lord
Sullivan in a manner far more sympathetic to the policy point at stake:

“The December 2009 CCC report supports the Appellant’s view that there was an inconsistency
between the two policies, and that there may well need to be some reduction in the increases in
capacity assumed in the ATWP if the 2050 target is to be met, but that is to consider the matter with
the benefit of hindsight, which was not available to the Respondent in July 2009.”

28Various Planning Officer Reports relating to the application stated that the proposed decision to grant planning permission was a “finely balanced”
recommendation but none of the points made by FtF tilted the balance away from grant.
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However, despite this softening of the potential impacts of the decision of the lower court, a challenge
to airport expansion at Bristol airport was refused having regard to the London City Airport judgment.
There were clear “inconsistencies” as Lord Sullivan put it, between the Government’s stated objective of
reducing emissions and what was happening on the ground in local authority decision-making, yet this
was not a situation in which the courts felt able to recognise a shift for planning purposes.
On the question of EIA, Newham’s failure to consult the adjoining boroughs of Waltham Forest and

Redbridge was held not to be irrational.

Shale and participation rights
As yet, there is no case law concerning shale development, but the Government is taking steps to weaken
the regulation of this emerging and potentially risky area of activity and limit the role of public participation
in the decision-making process. For example, it has removed the duty on business to notify landowners
individually of their intention to drill or frack in connection with the planning application. It has announced
reforms to the law of trespass, so as to give drilling and fracking companies an automatic right of access
to the rock below people’s property, thereby overriding their existing right to contest such activity
application (thinking back to our three ideologies, these are interesting examples of the Government
determining that one set of property rights in land should trump another). It has failed entirely to consult
on planning practice guidance concerning onshore hydrocarbons. The Environment Agency has also
consulted on plans to introduce “standard permits” for certain aspects of fracking which are expected to
prevent any participation by the local community in this decision-making process.
Once more, this brings to the fore the question of how public participation in environmental

decision-making is valued against the perceived economic benefits to a particular activity. In Friends of
the Earth’s experience, community engagement generally contributes significantly to the quality of the
decision-making, in the manner recognised in the Aarhus Convention. A pertinent example in the shale
context is where a community we worked with pointed out to the determining authority that an application
for shale development was being made in the region of a former explosives site, something that the
determining authority appeared to have been unaware of.
In addition, in communities where there is opposition to shale development, such as Balcombe, this is

being accompanied by a rise in interest in community renewables. True to the words of Principle 10, the
communities in question understand there is an energy crisis, but wish to address it in a sustainable manner.

Public participation and case law
It is worth pausing here to consider whether current case law on environmental public participation is
supportive of procedural rights or is also following a negative trajectory. In line with the wider trends
identified, current case law appears to indicate that EIA arguments are failing unless there are major
procedural flaws.29 Such flaws are not unknown; a community we work with was given three weeks to
read through approximately 4,000 pages of documentation in an Environmental Statement concerning
shale drilling. In that instance, EIA arguments were successful in extending the time period, albeit that a
pre-action protocol letter needed to be sent on behalf of the community before the arguments were given
serious consideration. In the vast majority of cases, however, EIAs are carried out to a standard that meets
procedural requirements, and any substantive consideration of the aims of environmental protection behind
the legislation is generally blocked by the thick wall of Wednesbury unreasonableness.
Similar difficulties arise in the context of Strategic Environmental Assessment (“SEA”): Friends of the

Earth was set to intervene in the hearing by the Supreme Court of the Central Craigavon30 case but it was

29 See, e.g. the case of R. (on the application of Gibson) v Harrow DC [2013] EWHC 3449 (Admin).
30The appeal of Re Central Craigavon Ltd Application for Judicial Review [2011] NICA 17.
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withdrawn at a late stage.31 Our intervention would have argued for a consistent and coherent approach
to when a document or statement of planning intent constitutes a “plan or a programme” stressing the
need for a broad and purposive approach to the SEA directive.32

The question of SEA eventually came before the Supreme Court in the HS2 proceedings,33 in which it
rejected the approach taken by the CJEU34 of giving a broad, purposive interpretation to the meaning of
“required”. Not only was this counter to the approach adopted by the CJEU, it was also at odds with the
clear statement in art.1 of the SEA Directive that its objective “is to provide a high level of protection of
the environment”. It is worth noting that the Aarhus Compliance Committee is currently considering
whether the Supreme Court decision in the HS2 case breached the requirements of the Aarhus Convention.
From the above it will be clear that legal procedural rights can be useful in very “botched” assessments,

but are of limited further effect in a system where:

• the value of such rights is not always fully understood (or accepted) by decision-makers and
the judiciary; and

• their implementation is divorced from the substantive aims of environmental protection to
which they were intended to contribute, such as those set out in the Aarhus Convention or
the SEA directive.

On this analysis there is sadly very little to refute the conclusions of Adshead above (and McAuslan
before her) about the efficacy of participation rights in the law and practice of our planning system.

“Clean Energy”

Feed-in Tariff litigation
At this juncture one might be forgiven for thinking that Friends of the Earth’s only engagement in the
legal system is to oppose development projects. However, it is as ready to act in favour of appropriate
low carbon development as it is to act against its opposite.
In its Feed-in Tariff litigation,35 Friends of the Earth brought judicial review proceedings alongside

companies from the solar industry to challenge a proposal by the Government to change the Feed-in Tariff
rates. The Courts found this proposal to be retrospective and unlawful.
Friends of the Earth’s particular interest in the Feed-in Tariff stemmed from its history as an active

supporter of renewable energy and solar power. Friends of the Earth led the campaign for Feed-in Tariffs
for small-scale renewable electricity (as well as a parallel incentive for heat, the Renewable Heat Incentive)
in the Energy Act 2008, and subsequently for a more ambitious Feed-in Tariff scheme than proposed,
alongside the Renewable Energy Association and a coalition of more than 50 organisations.
The deployment of solar, and other renewables, on the necessary scale requires an adequate and stable

support framework to allow the sector to develop, and to continue to drive cost reductions and deployment
in the coming years. In May 2012, as a result of the Government’s proposal, the installation rate of
photovoltaics was reported to have dropped by 25 per cent and around 6,000 people to have lost their
jobs.36

31 Shortly before the hearing and on the day that written cases were due, it was indicated that the appeal would be withdrawn by the appellant on
the basis of certain undertakings made by the Department of the Environment in Northern Ireland.

32Gregory Jones QC, Ned Westaway, Roger Watts, “Case comment: Why Central Craigavon was wrongly decided (and other problems with the
incorporation of the Strategic Environmental Assessment Directive into domestic law)” [2013] J.P.L. 1074–1088.

33R. (on the application of Buckinghamshire CC) v Secretary of State for Transport [2014] UKSC 3; [2014] 1 W.L.R. 324.
34 See Inter-Environnement Bruxelles ASBL v Région de Bruxelles-Capitale [2012] 2 C.M.L.R. 909 and Terre Wallone [2010] E.C.R. I-5611.
35 In R. (on the application of Homesun Holdings Ltd) v Secretary of State for Energy and Climate Change [2011] EWHC 3575 (Admin) and Friends

of the Earth v Secretary of State for Energy and Climate Change [2012] EWCA Civ 28.
36 See http://www.prospectlaw.co.uk/solar-judgement-press/. [Accessed October 8, 2014.]
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As a claimant, Friends of the Earth was able to highlight the importance of a strong solar sector from
an environmental perspective and the highly damaging consequences of retrospective decision-making
for its long term viability, making clear that the consequences were not simply commercial ones. It was
also able to provide evidence concerning the impacts on schools and other community organisations
wishing to deploy solar.
Like the London City Airport case, the Feed-in Tariff litigation provides an example of the potential

impacts of the new judicial review rule changes on access to justice. Upon lodging the case, Friends of
the Earth obtained an order for expedition and a rolled-up hearing. This was challenged by the defendant
and the matter was considered on the papers by Ouseley J. who set aside the Order, finding, amongst other
things: “The claim has no arguable merit anyway for the reasons in the AoS …”
It seems perfectly possible that if it had been possible at that time to make a “totally without

merit”(“TWM”) finding, this is what would have happened, particularly when one considers that the
phrase “totally without merit” means simply “bound to fail” and not completely hopeless or misconceived.37

In the event, the Order was overturned at an oral renewal hearing and the case was listed for expedition
as originally requested. Friends of the Earth and the other claimants were successful in the substantive
hearings in the High Court and the Court of Appeal, and the Government was refused permission to appeal
further to the Supreme Court. It is chilling to think how different things might have been in circumstances
where the “TWM” option existed.

Clean Energy and the planning system
As far as case law in this area is concerned, a quick survey identified six cases concerning energy-related
developments in the past year, five relating to renewables and one relating to fossil fuel energy (drilling
for oil in the greenbelt).38 Four out of the five clean energy cases went against the developer, whereas the
drilling for oil case was decided in the developer’s favour. The National Planning Policy Framework
(“NPPF”) has clearly been a significant factor in these cases. The fact that it explicitly states that mineral
extraction “is not inappropriate” in greenbelt39was relied on by the court in the oil drilling case to overturn
the inspector’s decision.40 The fact that it is silent on clean energy projects was relied on by the court in
one case to take as its starting point that such a development was inappropriate in greenbelt unless justified.41

However, other provisions in NPPF which are supportive of renewables42 were relied on in the ruling in
favour of a solar energy farm.43

Change for the better
At the beginning of this paper, we looked at the science on climate change for a two thirds chance of
staying below two degrees of warming.We saw that we have roughly 20 years of greenhouse gas emissions
left globally44 and that we need to peak our global emissions before 2020 and cut emissions rapidly
thereafter. We learnt of the need to leave the vast majority of existing proven fossil fuel reserves in the
ground, forbear from extraction of unconventional sources of fossil fuels and double investment in
renewables. And yet we find ourselves in a situation where traditional economic growth remains the

37R. (on the application of Grace) v Secretary of State for the Home Department [2014] EWCA Civ 1091.
38 Friends of the Earth’s backing for clean energy recognises that the siting of renewables also requires consideration of its environmental impacts

and the views of the interested public. For this reason we do not support site specific cases unless we (or one of our local groups) has read the documents
and has decided to support a project.

39 See NPPF para.90.
40Europa Oil and Gas Ltd v Secretary of State for Communities and Local Government [2014] EWCA Civ 825.
41R. (On the application of Holder) v Gedling BC [2014] EWCA Civ 599.
42 See NPPF paras 97 and 98, e.g. duty to have positive strategy to promote renewable energy.
43 Lark Energy Ltd v Secretary of State for Communities And Local Government [2014] EWHC 2006 (Admin).
44 It is also worth bearing in mind that developed countries, responsible for the lion’s share of emissions to date and without the poverty reduction

burdens of developing countries, are not in a good position to consume large amounts of the remaining budget.
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overriding imperative, where renewable technologies face rough terrain and our Government is actively
encouraging unconventional fossil fuel extraction.
We also discussed the importance of public participation, with particular reference to procedural rights

and their link with ensuring democratic values and substantive environmental protection. We saw that,
while there is much rhetoric concerning such rights, their full implementation in practice remains elusive
and is likely to remain so until there is a recognition of their real value and the fact that the environment
requires legal protection.
Governments are driven by short-termism, heavily motivated by securing the next election victory when

the environment requires a more long term focus. The private sector’s primary motivation is profit. Limited
representation, limited resources and narrow avenues of engagement for the public and NGOs mean that
the voices that hold sway will continue to be from the private sector and Government, with all the attendant
consequences for the environment and human wellbeing.
I would argue that this is not a tenable situation for anyone who cares about our survival as a species

on a flourishing planet. In this final section of the paper, I set out some key reforms that would go a
significant way towards gearing our legal and planning system in a more sustainable direction. These are:

• Full implementation of the Aarhus Convention’s rights of information, participation and
access to justice in order to ensure that the public and environmental NGOs are genuine
participants in the public debate. This includes removal of the barriers on access to justice
identified above.

• Changing the standard of review of decision-making to a merits-type review test (perhaps
akin to the human rights “proportionality” standard) rather than Wednesbury
unreasonableness. Judges should have access to scientific and technical expertise so that
they have independent information on the environmental impacts of a proposal or project.

• Legal reform: As discussed above, in the United Kingdom there is no legal recognition of
the fact that human well-being is intrinsically bound up with living within environmental
limits.45 Constitutional recognition of a right to a healthy environment would be one way of
redressing this. Another would be to have a legal definition of sustainable development that
recognises the need to live within environmental limits, ensure social justice and create an
economy that is geared towards these aims, rather than positing growth as a good in and of
itself.46 A third party right of appeal could also redress the current imbalance where the only
method of challenging weak planning decisions (if one is not the applicant for planning
permission) is through judicial review.

• The continuing criminalisation of environmental protest should be halted and reversed.
Given what we know of the science, one must seriously question how it can be acceptable
to continue to introduce projects and policies which push current and future generations
towards environmental collapse. We are now in an era where such projects are and will be
vehemently opposed. And is it rational to expect anything else?
It is not necessary to look far back in history to find great leaders, trained as lawyers, who
were not afraid to challenge and disobey unjust laws and systems, whether in order to end
colonial rule in the case of Mahatma Ghandi, or Apartheid in that of Nelson Mandela. As
human beings, we have an enormous battle ahead of us if we wish to avoid runaway climate
change. In such circumstances, it cannot be a surprise that for some engaged on the frontlines
of meeting this challenge, the dictates of conscience trump the inadequate, or indeed hostile,
letter of the law. Protest is a headline-grabbing issue, but rather than berating justified

45 Internationally, over 90 countries have given constitutional recognition to a right to a healthy environment.
46 See, e.g. the work done by Friends of the Earth’s Cymru office and others relating to the Sustainable Development Bill in Wales at http://www

.foe.co.uk/cymru/english/news/37379.html. [Accessed October 8, 2014.]
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concern, it is my view that our interest as lawyers lies in reforming our legal system. It is
worth noting that threats to environmental defenders (as they are known) are not only a
problem in the United Kingdom; in other parts of the world they face risks to their very
lives.47

• Profit is the ultimate bottom line for corporations. There is no particular legal duty on such
entities to consider the environmental and social consequences of their actions. This state
of affairs is also ripe for legal reform.

The proposals outlined above may well seem Utopian in circumstances where we are fighting to retain
the legal protections we already have, with mixed success. However, Friends of the Earth and allies will
continue to take forward such opportunities as exist to push for reform.

Conclusion
Developers (and public authorities) may see NGOs, community groups and individuals who turn to the
law in defence of the environment as a thorn in their side, causing obstruction and delay. I hope this paper
has explained the real (and increasing) obstacles that in reality prevent them from being more than marginal
players in the debate.
Facilitating the engagement of these groups may be inconvenient and time-consuming. It will also

undoubtedly shift the debate away from the considerations dearest to developers and sometimes public
authorities. However, it is in the interests of anyone who cares about democracy, justice, the environment
or future generations that such groups are able to play their rightful part in environmental decision-making
and fully enabled to help shift our society towards a more sustainable future. Of course, we are all members
of the public and communities in our own right and we all have a contribution to make. As a result, it is
my hope that this paper will win over some champions for reform along some of the lines I’ve outlined,
on a personal, if not professional level!

47 See http://www.globalwitness.org/deadlyenvironment/ [Accessed October 8, 2014] and http://www.foei.org/resources/publications/publications
-by-subject/human-rights-defenders-publications/we-defend-the-environment-we-defend-human-rights/. [Accessed October 8, 2014.]
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